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Bef or e Hohei n, Hairston and Chapman, Adm nistrative

Trademar k Judges.

Qpi ni on by Hairston, Adm nistrative Tradenmark Judge:
Doubl e Cross Poker LLC has filed an application to

regi ster the mark DOUBLE CROSS POKER for “casino table

games. !

Regi stration has been finally refused under Section

2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the

! Serial No. 76303240, filed on August 23, 2001, which is based
on an allegation of a bona fide intention to use the mark in
commerce. The word “POKER’ is disclained apart fromthe mark as
shown.
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ground that applicant’s mark, when applied to its goods, so
resenbl es the mark DOUBLE CROSS, which is registered for

“di sposabl e ticket sets for playing a game of chance,”?

as
to be likely to cause confusion, or m stake or to deceive.

Appl i cant has appealed. Briefs have been filed, but
no oral hearing was requested. W affirmthe refusal to
regi ster.

Qur determ nation under Section 2(d) is based on an
analysis of all of the facts in evidence which are rel evant
to the factors bearing on the issue of whether there is a
|'i kel'i hood of confusion. In re E. |. du Pont de Nenours &
Co., 476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). In any
| i kel i hood of confusion analysis, two key considerations
are the simlarities between the marks and the simlarities
bet ween the goods. Federated Foods, Inc. v. Fort Howard
Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

We start by conmparing applicant’s and registrant’s
marks in their entireties to determne if they are simlar
i n sound, appearance, and/or neaning such that they create

simlar comrercial inpressions. The test is not whether

2 Regi stration No. 1,880,757, issued February 28, 1995; comnbi ned
affidavit under Sections 8 & 15 accepted and acknow edged,
respectively.
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the marks can be distingui shed when subjected to a side-by-
si de conparison, but rather whether the nmarks are
sufficiently simlar in terns of their overall commerci al

i npression that confusion as to the source of the goods

of fered under the respective marks is likely to result.
Further, the focus is on the recollection of the average
purchaser, who nornmally retains a general rather than a
specific recollection inpression of trademarks. See Seal ed
Air Corp. v. Scott Paper Co., 190 USPQ 106 (TTAB 1975).

In this case, both marks contain the sane term DOUBLE
CRCSS. Although applicant’s mark contains the additional
term POKER, we find this additional elenment is not
sufficient to distinguish the marks. Al though nmarks mnust
be conpared in their entireties, there is nothing inproper
in stating that, for rational reasons, nore or |ess weight
has been given to a particular feature of a mark. In re
National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed. Cr
1985). Regarding descriptive terns, our primary review ng
court has noted that the descriptive conponent of a mark
may be given little weight in reaching a conclusion on
| i kel i hood of confusion. Cunninghamv. Laser Golf Corp.,
222 F.3d 943, 55 USPQd 1842 (Fed. Cir. 2000) (Court held
that the addition of SWNGto registrant’s mark LASER stil

resulted in likelihood of confusion). 1In this case, POKER
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is a highly descriptive, if not generic, termas used in
connection with casino table games, and it has been
disclaimed. G ven the highly descriptive/generic nature of
the word POKER, the addition of this termin applicant’s
mar Kk DOUBLE CROSS POKER sinply indicates to consuners the
type of casino table gane, i.e., “poker.” Consuners woul d
be unlikely to rely on the term POKER in distinguishing a
casino table gane. In sum we find that the marks DOUBLE
CROSS and DOUBLE CROSS POKER are substantially simlar in
sound, appearance, neani ng and commerci al i npression.

Next, we consider whether applicant’s and registrant’s
goods are related. It is not necessary that the respective
goods or services be identical or even conpetitive in order
to support a finding of l|ikelihood of confusion. Rather,
it is sufficient that the goods or services are related in
sonme manner, or that the circunstances surrounding their
mar keti ng are such, that they would be likely to be
encountered by the sane persons in situations that would
give rise, because of the marks used thereon, to a m staken
belief that they originate fromor are in sonme way
associated with the sanme source or that there is an
associ ation or connection between the sources of the goods
or services. In re International Tel ephone & Tel egraph

Corp., 197 USPQRd 910 (TTAB 1978).
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Appl icant’s goods are casino table ganes while
regi strant’ s goods are disposable ticket sets for playing a
gane of chance. Cdearly, applicant’s and registrant’s
goods are not identical, but we cannot agree that these
goods are unrel ated, as applicant argues. As noted by the
Exam ni ng Attorney, both applicant’s casino table ganmes and
registrant’s di sposable ticket sets are ganes of chance.
Mor eover, we nust consider the goods as they are identified
in applicant’s application and the cited registration.
Canadi an I nperial Bank of Commerce v. Wells Fargo Bank, NA,
811 F.2d 1490, 1 UsP@2d 1813 (Fed. Cr. 1987). 1In the
absence of any limtations in the cited registration, we
must presune that registrant’s disposable ticket sets for
pl ayi ng a gane of chance cover various thenes, including a
poker thenme. Mreover, we nust assune that registrant’s
goods travel in all normal channels of trade, including
casinos, to the usual class of purchasers, nanely, nenbers
of the general public who play ganmes of chance. Thus,
applicant’s argunent that its goods and registrant’s goods
travel in different channels of trade to different
purchasers is sinply not well taken.

Further, we cannot accept applicant’s unsupported
argunent that disposable ticket sets for playing a gane of

chance are “very low priced” such that “consuners woul d buy
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[them] w thout being concerned over the nane thereof.”
(Brief, p. 2). W have no basis to find that consuners pay
little attention to the trademarks which appear on such
ticket sets. Indeed, it is plausible that consuners woul d
pay attention to the trademarks because they would want to
know whi ch di sposabl e ticket sets produce wi nning results.
In short, we agree with the Exam ning Attorney’s

conclusion that applicant’s casino table ganes and
regi strant’ s di sposable ticket sets for playing a gane of
chance are related. Purchasers aware of registrant’s
DOUBLE CROSS di sposable ticket sets for playing a gane of
chance who then encounter applicant’s DOUBLE CROSS POKER
casino table ganes are likely to believe that these ganes
are offered by the sane conpany or are sponsored or
| i censed by the sane entity.

Decision: The refusal to register under Section 2(d)

is affirned.



